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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23049 


HENSON CREEK DEVELOPMENT CORPOR- 
ATION, INC., a corporation, Appellant 


Vv. 


WILLIAM E. RICHARDS, NICHOLAS N. 
KITTRIE, and BEAU BOGAN, INC., 


a corporation, Appellees 


—_ 


Appeal From the Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


ISSUES PRESENTED FOR REVIEW 


1. Whether the purchaser under & real estate 


contract which never went to settlement should recover 


its deposit when the sellers, in their pleadings, deny 


that the contract had any legal effect. 


2. Whether a real estate contract which pro- 


vides for a purchase-money third trust and states that 


purchaser "will set aside sufficient assets to satisfy 


3rd trust holders" is properly construed to permit the 
third trust holders to demand, as a condition of settling 
on the contract, that the purchaser put up additional 
security in ithe full amount of the third trust. 

3. Whether the sellers under the real estate 
contract involved in this case sustained their burden of 
proving that the terms on which they offered to settle 
did not materially depart from the terms of the contract. 

4. Whether in an action by the purchaser for 
damages for breach of a real estate contract it was error 
tc exclude evidence of the price at which the defendant 
sellers sold the property six months after the breach. 

5. Whether sellers under a real estate contract 
on wnich settlement was not made are precluded from recov- 
ering the purchaser's deposit, held by a third party, 
where they subsequently sold the property at a price which 
exceeded the price under the contract. 


This case has not previously been before this 
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REFERENCES TO RULINGS 
The Memorandum and Order dated February 25, 

1969, in which the trial judge granted the motions of the 
sellers and their broker for directed verdict and denied 

the motion of the purchaser for directed verdict is reported 
at 296 F. Supp. 915 and is reproduced in the Appendix at 

pp. 66-73. The Order denying the purchaser's motion for 
summary judgment, which was entered on January 2k, 1968, 


is contained in the Record as Item No. 30. 


STATEMENT OF THE CASE | 

This is an interpleader case involving conflict- 
ing claims to a $10,000 deposit put up in connection with 
a contract for the sale of real estate in the District of 
Columbia. The parties in the trial court were the pur- 
chaser, a corporation (now dissolved), which was nominally 
plaintiff and which is appellant here, the sellers and 
their broker. The purchaser also sought damages for 
preach of contract. 

The sellers, in their answer, referring to the 
contract in dispute, “deny that it has any legal effect 
in that it was not signed by the sellers and that it was 


improperly executed both by the sellers and plaintiff 


[the purchaser] . - ." (App. 9) 


pe | 
*/ Citations to "App. " are citations to the Appendix 
Tiled with this brief. 
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Thereupon the purchaser moved for summary judg- 
ment on the claim for recovery of the $10,000 deposit plus 
interest from the date of demand. The purchaser accepted, 
for purposes of the motion, the sellers' averment that the 
contract had no "legal effect" and agreed, if it prevailed 
on the motion, to abandon its claim for damages for breach 
of contract. (Record, item 21) The sellers, in opposing 
the motion, did not withdraw their averment that the con- 
tract had no legal effect and did not submit any affida- 
vits. (Record, Items 24, 28) The District Court, without 
opinion, denied the purchaser's motion. (Record, Item 30) 

The contract (Plaintiff's Exhibit 1, App. 24-25) 
is dated June 19, 1964. It shows that the purchaser 
agreed to buy the property in question for $230,000, pay- 
able as follows: 


Cash $ 60,000 


Assume first trust y 75,000 
* 


Assume second trust. 45,000 
' Give sellers third trust 50,000 
$230,000 


2 


sl This trust was to be in favor of a third party, 
rom whom our sellers were purchasing the property for 
$168,000. (App. 17-18, 20) 
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Settlement was to occur on June 29, 1964. A $10,000 


deposit put up at the time the contract was signed was 
to be credited against the cash required. The deposit 
was held by the title company. (App. 19) | 

All three trusts carried a 6 percent interest 
rate but differed in the cash outlay required in the near 
future. The first trust called for semi-annual payments 
of $7,500, with the first payment not due until December 
1964. The second trust called for payments of $315 per 
month. The third trust called for the orinciped! to be 
repaid in two installments on July 1, 1965, and July 1, 
1966, but called for monthly interest payments beginning 
90 days after settlement. 

The purchaser was going to develop the property 
by building low- and moderate-income housing with FHA 
financing (App. 31-32), a subject with which the purchas- 
er's representative, Mrs. Lawson, had considerable famil- 
jarity (App. 26). For this reason, the purchaser was 
primarily interested in minimizing the cash to be put into 
the property between settlement and the pecoring of FHA 
financing. 


nn EEE 


*/ The deposit was in the form of a personal check of Mrs. 
Tawson, the purchaser's representative, because the indi- 
viduals authorized to sign checks of the purchaser were 
unavailable. Mrs. Lawson's check was cashed and she was 
reimbursed by the purchaser. (App. 21, 30, 47-48) 


a 


The contract also contained the following 

tional language relating to the third trust: 

"Purchasing corporation will set aside 
sufficient assets to satisfy 3rd trust 
holders.” 

This language was added by the sellers, who were to be 
the third trust holders. (App. 18) At the time the con- 


tract was signed, there was no specific discussion of 


what this provision meant. (App. 58, 59) 


Unbeknownst to the parties, a $7,500 principal 
payment had been made on the first trust on or about June 
8 -- before the contract was entered into. This was dis- 
covered by the settlement clerk on June 29, the day sched- 
uled for settlement. (App. 19-20) 

fter conferring with the second trust holder 
and the sellers, the settlement clerk prepared papers 
reflecting sellers' two alternative proposals for dealing 
with the $7,500 by which the first trust had been reduced, 
and these two proposals were presented to Mrs. Lawson, the 
purchaser's representative, at the June 29 settlement. 
(App. 19-20) 

One was to increase the second trust by that 
amount. The second trust holder agreed to this but only 


on condition that the additional $7,500 be repaid within 
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45 days and that the officers of the purchasing corpora- 


tion personally endorse the note. This was unacceptable 


to the purchaser. (App. 20) 

The second proposal was to increase the third 
trust, which was to be held by the sellers, by the $7,500. 
(App. 20) At the June 29 settlement, the sellers insisted 
that the purchaser, to meet the requirement for additional 
security (quoted above), freeze its bank account not only 
in the original amount of the third trust, $50,000, but 
also in the additional $7,500 by which the third trust 
would have been increased under this second proposal. 

This was also unacceptable to the purchaser. (app. 35-36, 
hi-le, 46-47, 55-56, 57, 58-59) Ws. 

Settlement never occurred on the contract.— On 
July 2, 1964, the sellers purported to declare the $10,000 
deposit forfeited. On July 8, 1964, the purchaser demanded 
return of the deposit. The title company refused to 


' 
ee EEEEEEEEEEEEEEREE 


*/ The purchaser's representative, Mrs. Lawson, did not 
Pring the required cash to the settlement. She testified, 
without contradiction, that she had advised the sellers' 
broker that the purchaser had sold a large tract of land 
to Mandel Ourisman Chevrolet and that a substantial cash 
payment (over $80,000) on that sale was to be made within 
a short time after June 29. She also testified, like- 
wise without contradiction, that the sellers agreed that 
the cash payment due on the contract in dispute could be 
deferred until the Mandel Ourisman payment was received. 
(App. 32, 33-34, 45, 47-48) 


= ABo 


adjudicate the conflicting claims. The sellers then sold 
the property to the District of Columbia. (App. 20-21, 
22) 

The purchaser brought this action to recover 
the deposit and damages. (App. 4-6) The title company 


counter-claimed for interpleader and, with leave of Court, 


paid the deposit into the Registry of the Court, after 
* 


deducting attorney's fees, and withdrew from the case. 
(Record, Item 30) The sellers and the proker agreed at 
pretrial that if they prevailed in the action the broker 
was entitled to one-half of the $10,000 deposit. (App. 
16) 

The case was tried before Judge Keech and a jury, 
with the purchaser, as nominal plaintiff, putting on its 
case first. During the course of trial and before the 
purchaser had rested, the judge sustained the objection 
of the sellers and their broker to the purchaser's attempt 
to read certain interrogatories and answers into the record. 
(App. 21-22) These related to the sale of the property 
by the sellers to the District of Columbia some 6 months 


a 


*/ Ultimate responsibility for the sum deducted by the 
FEitle company was left for decision by the trial court and 
the parties have stipulated that the losing side should 
pay the deducted sum. 


-9- 


after the parties in this case failed to settle on their 


contract. They would have shown that the price) of the 
sale was $240,000, or $10,000 more than the price under 
the contract in dispute, and that the broker claimed a 
commission on that sale. (App. 12-15) This was the only 
evidence that would support any claim by the purchaser 
for damages, and the court granted a motion for a directed 
verdict on the damage claim at the close of the purchas- 
erts case. (App. 22) 
At the close of all the evidence, poth sides 
moved for directed verdict. On the assumption that no 
material facts were in dispute, counsel Seeineed that 
the jury be discharged. Two questions were presented 
for decision by the trial court: (1) whether the con- 
tract language, quoted above, referring to the purchaser 
setting aside assets "to satisfy" the third trust holders 
(the sellers) meant that the sellers could insist, as a 
condition of settlement under the original contract, that 
the purchaser freeze cash in the full amount of the third 
trust; (2) whether the reduction of the first. trust by 
$7,500 and the proposed increase of the third ' trust by 


that amount, with the resulting change in the purchaser's 


burdens thereunder, represented a@ material variance from 
the terms of the contract. (App. 22, 60-65) 

By Memorandum and Order dated February 25, 1969, 
the trial court granted the motion of the sellers and 
their broker and denied the motion of the purchaser. (App. 
66-73) As to the first of the two questions listed above, 
the court observed that "the record is not clear" that 
the sellers had insisted that the purchaser freeze cash 


in the full amount of the original third trust but ruled 


that in any event this would be permissible under the con- 
sxin/f 


tract. As for the second question, the court ruled 
that the sellers had no right to insist on the purchaser 
freezing more than the original principal of the third 


trust, but the court found that there was "no definite evi- 
KEE 


dence” that they had so insisted; accordingly, the 


i 


*/ It was conceded that the proposal to account for 
the $7,500 by increasing the second trust was, in view 
of the added burdens this would have imposed upon the 
purchaser, @ material variance. 


**/ Counsel for the purchaser, in agreeing to discharge 
the jury and submit the case to the court, acted in the 
belief that the record had established the sellers' in- 
sistence on the purchaser freezing cash in the full amount 
of the original third trust. 


**%/ Counsel for the purchaser, in agreeing to discharge 
the jury and submit the case to the court for decision, 
acted inthe belief that there was "definite evi- 

dence" that the sellers had so insisted. 


court held, the purchaser's refusal to settle under the 
proposal made by the sellers was not justified. 
Notice of appeal was timely filed by the pur- 


chaser. (Record, Item 45) 


SUMMARY OF ARGUMENT 


1. The sellers averred, in their answer, that 


the contract involved in this case had no "legal effect." 
That means that the purchaser should have recovered the 
deposit it had put up, for otherwise the sellers and their 
broker would be unjustly enriched. Also, interest on the 
deposit should be assessed against the sellers from the 
date purchaser demanded return of the deposit because the 
sellers acted unreasonably in not authorizing return of 
the deposit at that time. 

©. Each party -- the purchaser on the one hand 
and the sellers and their broker on the other “+ stands 
in the relation of plaintiff vis-a-vis the deposit. The 
purchaser proved it was ready, willing and able to settle 
on the contract as made. The sellers did not: (a) They 
insisted, as a condition of completing settlement, that 
the purchaser provide security for the third trust, in 
addition to the trust itself, in the full amount of the 


trust; this they had no right to do under the contract. 


(>) The first trust had been overstated in the contract 
by $7,500, and the sellers't two proposals to account for 
the $7,500 materially departed from the terms of the con- 
tract because they would have imposed burdens on the pur- 
chaser which were materially more onerous than those the 
purchaser had agreed to assume. 

3. The trial court should have admitted the 
evidence showing that six months after the failure of 
settlement on the contract in dispute the sellers sold 
the property for $10,000 more than the contract price. 
This evidence was relevant to show purchaser's damages 
for the sellers' preach of contract. It was also rele- 
vant to show that the sellers had no legitimate claim to 
the deposit even if the failure to settle was chargeable 


to the purchaser. 


ARGUMENT 


I. In View of The Sellers' Averment 
e Contrac a ° ega 


ect, ummary Judgmen ould 
Have Been Granted to the Purchaser. 
One of the most elementary principles of con- 
tract law is that before a contract is created there must 


be a manifestation of mutual assent by the parties. E.g., 


Restatement, Contracts § 19(b) (1932). Without this, 


there would be no contract. 
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The sellers under the contract in dispute in 
this case denied, in their answer to the compleint, that 
the contract had "any legal effect," citing as the reason 


“that it was not signed by the sellers and that it was 


improperly executed both by the sellers and plaintiff 
| 


[the purchaser] ... ." (App. 9) When the purchaser 
moved for summary judgment, seeking recovery of the deposit, 
the sellers did not withdraw their averment that, they had 
not signed the contract and had improperly executed x ins 

nor did they cepacia’ their claim that the contract had 


no legal effect. The result is the same as if there 


had been a mutual rescission or abandonment, and it 
would plainly constitute unjust enrichment for the sell- 


ers (and their broker) to be allowed ie keep the $10,000 
ee ' 


—o | 
deposit which the purchaser put up. 


ne EEE 


*/ Indeed, the sellers, consistently with this claim, chal- 
Yenged the authority of Mrs. Lawson to act for the purchaser 
in the first place. 

The sellers also challenged the unequivocal assertion 
in Mrs. Lawson's affidavit that she had been reimbursed 
by the purchaser after her personal check for the $10,000 
deposit had been cashed by the title company. No affida- 
vits or other evidence to controvert Mrs. Lawson's affida- 
vit was ever supplied, the sellers relying only upon "mere 
allegations or denials" and thus not satisfying the re- 
quirement of Fed. R. Civ. P. 56(e) or Local Rule 9(h), nor 
was any such evidence produced during trial. 


**/ There can be no contention that the broker is not 
‘ound by the sellers' averment that the contract had no 
legal effect. The broker's rights are wholly subordinate 
to his principals. There was no separate contractual rela- 
tionship between the broker and the purchasers. Brill v. 
(contd. ) 


ne 


Accordingly, it was error for the trial court 

to have denied the purchaser's motion for summary judg- 
* 
ment for recovery of the deposit. 

By token, the purchaser should have 
been awarded interest from the date it demanded return 
of the deposit. Code § 15-108 provides that 

"In an action in the United States 

District Court for the District of 

Columbia to recover a liquidated debt 

on which interest is payable by contract 

or by law or usage the judgment for the 

plaintiff shall include interest on the 

principal dedt from the time when it was 

due and payable, at the rate fixed by the 

contract, if any, until paid." 

The deposit is "a liquidated debt.” Moreover, 
interest is payable by “law or usage” where the delay in 
payment of the debt is due entirely to the unreasonable 
and vexatious conduct of the debtor. 47 C.3.S., Interest 


§ 24. 


That is the case here. Demand for return of 
ee 


the deposit was made by the purchaser on July 8, 1964. 
2 


contd.) Mushinsky, 90 U.S. App. D.C. 132, 194 F.2d 158 
1952). If the sellers had ordered the deposit returned, 
that would have been binding on the broker. Logan v. Oliver, 
96 A.2d 516 (D.C. Mun. App. 1953). 


*/ The purchaser agreed to abandon its claim for damages 
for breach of contract if it prevailed on the motion. 


*%/ Although the deposit was then being held by the title 
Company, the reason 4% was not returned to the purchaser 
was that the sellers demanded that it be paid to them, and 
the title company refused to adjudicate the conflicting 


claims. 


S415 = 


Nearly three years later, oe the sellers were finally 
called to account in court, they admitted that they 
had not signed or properly executed the contract (in 
June 1964) and that it had no legal effect. If, as the 
purchaser claims, this amounted to a concession that the 
deposit should have been returned to the purchaser, the 
delay has surely been "unreasonable and vexatious." 
Therefore, interest at the statutory rate should be 
assessed against the sellers from July 8, 1964, the date 
purchaser demanded return of its $10,000 deposit. 


II. The Sellers Did Not Sustain Their 
urden o roving The ere Rea 


jlling an e to se e on e 
Contract. 


Insofar as this case concerns recovery of the 


$10,000 deposit, it is a case of interpleader. The pur- 
chaser, on the one hand, and the sellers and their proker, 
on the other hand, are each claiming to be entitled to 
the deposit. Thus, on this aspect of the case each 
claimant occupies the position of plaintiff vis-a-vis 

the deposit, and each must establish his claim irrespec- 


tive of the nominal designation of any party as plaintiff 


nn 


*/ The sellers' answer was filed June 14, 1967. 
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or defendant. Reconstruction Finance Corp. v. Aquadro, 
7 F.R.D. 406, 409 (W.D. Pa. 1947); 3A Moore, Federal 


Practice § 22.14{2] (2a ed. 1968). 

It is a longstanding rule that “Pailure on the 
part of the plaintiff to prove compliance, or tender of 
compliance, with his part of the contract, [is] fatal to 
his right to recover the deposit.” Wynkoop v. Shoemaker, 
37 App. D.C. 258, 266 (1911). This means that the pur- 
chaser and the sellers each had to prove that it or they 
were ready, willing and are to settle on the contract. 


The purchaser gid so prove. The sellers did not. 


A. The Sellers Demanded, As a Condition 
Of Settling on the Contract, More 
Security ror the Third Trust Than 
They were Entitied To. 


The contract provided that the sellers were to 


take back a third trust (i.e-, a note secured by a deed 
of trust on the property) of $50,000. But the sellers 
also inserted a’ yrovision calling for some additional 
security: 


"Purchasing corporation will set aside 
sufficient assets to satisfy 3rd trust 
holders." 


ES 


*/ The purchaser's representative testified, without con- 
€radiction, that the cash needed to settle was expected 
to be received by the purchaser approximately ten days 
after the settlement date and that the sellers understood 
this and agreed to defer the cash payment accordingly. 


a4? = 


The trial court held that this entitled the 


sellers, as a condition of their settling on the orig- 
inal contract, to demand that the purchaser to freeze 
$50,000 in cash as additional security for the third 
trust, and that accordingly the sellers were not in de- 
fault for so demanding. : 

This was error. Under a proper interpretation, 
the contract permitted the sellers to demand additional 
security in a reasonable amount, not the full emoonthos 
the trust. | 

The rule respecting interpretation of contzac- 
tual provisions dealing with satisfying a party to the 
contract is: 

"In order that [a party's] personal 

satisfaction shall be held to be a con- 

dition of his duty, irrespective of rea- 

sonableness, the intention to make it so 

ne Oe eeg SaSORESOON, 
Where there is any doubt on the point, the contract will 
pe interpreted to require satisfaction to a reasonable 
man, not to the promisee (the sellers here) personally, 
Restatement, Contracts § 265, particularly where the rele- 
vant language was added to the contract by the promisee 
rather than the other party, id. § 236(d). This should 


especially be true in a commercial situation, where the 
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purely personal satisfaction of a party would not gen- 
erally be thought important. 

The very nature of the transaction in this case 
pears out the view that the sellers were not entitled 
to @emand extra security in the full amount: 

(1) A requirement that the purchaser set aside, 
or “freeze”, cash in the full amount of the third trust 
would have deprived the purchaser of having @ trust in 
the first place. In effect, the transaction would be: 

A borrows $50,000 from B. 

B requires, as security, that A 
place the $50,000 in a bank and not 
ntilize it until the loan is paid. 


It would be strange indeed if the parties truly intended 


this result. Yet that is what the trial court's inter- 
* 


pretation amounts to. 

(2) The purchaser planned to develop the prop- 
erty through FHA financing of low- and middle-income hous- 
ing. This meant there would in due course have been & 


"take-out” by FHA which would have paid off the existing 


———————— nn 


* The trial court seems to have viewed this argument as 
an attempt by the purchaser to avoid an unwise bargain it 
had made. That is not so. The point is that the inter- 
pretation adopted py the court is not in accord with the 
parties’ intentions because they can be presumed not to 
have made a foolish contract. 
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trusts. Thus, sellers, as third trust holders, would 


probably have been paid off well in advance of the matu- 
rity date of their trust. i 

(3) The contract contemplated that $50,000 of 
the purchase price ($230,000) be payable in the form of 
a third trust. The first two trusts (to be assumed) 
totalled, under the original contract, $120,000. me 
sellers were buying the property from a third party| for 
$168,000, which means they needed approximately $48,000 
cash to settle with him. The contract involved in this 
case called for $60,000 cash to settle. Thus, the sellers 
would have cleared a profit, having put no money of their 
own into the undertaking, even in the unlikely event that 
(a) there had been a complete default on the third trust 
and (b) at a foreclosure sale the property, which sell- 
ers were selling for SEEN only $120,000 (to 


pay off the first two trusts) ._ | 


i 


*/ The trial court's characterization of the transaction 

Detween the parties as & "speculative real estate deal" 

and "a mighty hazardous undertaking" (from the seliers' 

point of view) is not consistent with the facts, especially 

when it is recalled that the sellers managed to sell the 
roperty to the District of Columbia for 240,000 -- 

10,000 more than the price under the contract in dispute 
and $78,000 more than they paid for it -- just 6 months 
later. Plaintiff was not told about the District's inter- 
est in the property. (App. 4h 

Little need be said about the trial court's reference 
to "the tight money market." There was no evidence (contd. ) 


The cases the trial court cites do not support 
its interpretation of the contract. In Rondinella v. 
Southern Ry-, 33 App. D.C. 65 (1909), plaintiff sent 
defendant a machine on 30-days' trial, pursuant to its 
catalogue, and defendant accepted it on that basis. Defen- 
dant made heroic efforts to get the machine working but 
finally gave up and returned it. The court said this 
was proper and, upon plaintiff's suit for the price, up- 
held a judgment for the defendant. The case is indeed 
followed, as the trial court points out, in Bayer Steam 
Soot Blower Co. v. W.G. Cornell Co-, 47 App. D.C. 146 


(1917), but the facts were substantially similar. The 
* 


famous Dr. Pepper case involved a contract that was 

laced with provisions expressly making the franchisor's 
judgment final’ as to whether or not the licensee's per- 
formance was satisfactory. Lanier v. New York Life Ins. 


Co., 88 F.2d 1% (5th Cir.), cert. denied, 301 U.S. 693 


——— 


(contd.) on the point, and in any event no such condition 
existed in 1964 -- the time of the events involved in 
this case. Nor need much be said about the court's gra- 
tuitous characterization of plaintiff as "a corporation 
subject to dissolution.” Presumably eve corporation 

is subject to dissolution. The importan point here is 
that this corporation had a valuable asset to back up 

its word. 


*/ ARD Dr. Pepper Bottling Co. v- Dr. Pepper Co., 202 
F.2d 372 (5th Cir. 1953). e 
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(1937), did contain the dicta the trial court cites, 
relating to "one who contracts to be satisfied," put the 
court did not reach the question whether the dissatis- 
faction involved in the case was or was not reasonable 
because it reversed the lower court on other ao = 
Here, the only testimony on the point was that 
the sellers demanded that the purchaser freeze $50,000 
in cash as additional security for a $50,000 loan that 
was elresdyacecured by a third trust on the property 
being sold. § The purchaser's representative resisted 
this demand and, as she testified, was prepared to ve 
reasonable in negotiating the amount and nature of addi - 
tional security that would be put up. The sellers" in- 
sisted, however, and the settlement thus could not have 


occurred even if there had been no reduction of the first 


trust. In other words, the collapse of the settlement is 


chargeable to the sellers, not the purchaser. 
| 


*/ In any case, the opinion seems more to bear out the 
view that satisfaction must be that of a reasonable man. 
See 3A Corbin, supra, § 646 n.89. 


**/ The trial court's finding that "the record is not 
@lear" on this point is unacceptable in view of the testi- 
mony of plaintiff's representative -- the only evidence 

on the issue --, particularly since it was the sellers’ 
burden to establish their readiness and willingness to 
settle in accordance with the contract. | 


B. Both of the Sellers' Pro osals to 
Kecount for the $7,500 Represented 
Material Departures trom the 
ontract. 
At settlement, sellers made two proposals to 
account for the $7,500 by which the first trust had been 
overstated the contract. Both proposals departed 


materially from the terms of the contract and the pur- 


chaser was not obligated to accept either. 


weiner v. Simons, 166 N.E. 765 (Mass. 1929), 


was a suit by a seller against the buyers for specific 
performance of a real estate contract. The contract had 
stated that the second mortgage, which the defendants 
were to assume, was due in September 1928, when it was 
in fact due August 1, 1928. In refusing specific per- 
formance and ordering the defendants’ deposit returned, 
the court said: 


"The defendants were entitled to 
have what they contracted for. They 
cannot be reguired to accept something 
aifferent. They could stand on the 
contract as made. - - - The defen- 
dants would pe obliged to pay the 
entire principal and interest of this 
mortgage at least one month earlier 
than the contract called for. - «+ -« 
[A]js the defendants could rely on the 
recitals in the contract they were not 
obliged to carry out a transaction dif- 
fering from the one agreed to. The 
plaintiff could not fulfill the con- 
tract he made.” 66 N.E. at 766.) 


ae “ 


Rabinowitz v. Marcus, 123 Atl. 21 (Conn. 1923) 5 
also involved a misdescription of existing mortgages in 
a@ real estate contract. The contract price was $76,500. 
First mortgages of $30,000 and second mortgages of 
$23,175 were described in the contract, with the palance 
payable by cash and purchase-money mortgages. In fact, 
the terms of the mortgages differed from what the con- 
tract stated, the chief difference being that the prin- 
cipal of the second mortgages was $500 more than aeuceised 
in the contract. The court held the buyer was "clearly 
entitled to refuse to perform this contract of purchase." 
(123 Atl. at 23.) See also Rowe v. Shilby, 86 U.S. App. 


D.c. 74, 179 F.2a 807 (1950); Pringle v. Armstrong, 125 


A.24 325 (D.C. Mun. App. 1956); Antonelli v. Senate Realty 
Corp., 230 F. Supp. 776 (D.D.C. 1963). 


Here, too, the sellers could not settle on the 
contract as made because the principal on the first trust 
was in fact $7500 less than the contract stated. The 
sellers first offered to have the $7500 put in the second 
trust, but the holder of that trust (who was the party 
from whom the sellers were acquiring the property) required 
repayment within 4S days and also the personal guarantee 
of purchasing corporation's officers. It seems not to be 
in dispute that the purchaser was not obliged to accept 


this proposal. 
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The second proposal was to add the $7,500 to 
the $50,000 third trust. This was also unacceptable to 
the purchaser. Asked why, the purchaser's representative 
testified as follows: 


"A In this one, the first trust 
would have been $67,500. The second trust 
would have beeen [sic] $4500 and the third 
trust would have been $57,500. And the 
difficulty with that one was that under 
the terms of the original contract the 
purchaser was to satisfy the sellers with 
security in addition to the note to the 
trust on the land with the additional secu- 
rity set aside, some property set aside to 
secure this third deed of trust and in the 
course of our conversations they made it 
pretty clear they meant by setting aside 
property, they wanted us to set aside 
money and they talked about freezing our 
bank account when our money came in so 
they would have in fact money in the bank 
to secure a deed of trust over and above 
the value of the land. 


a) This would have been in the amount 
of $57,500 rather than $50,000? 


"Bh Yes. In addition, interest pay- 
ments were to be made on the third trust and 


that would have made those payments larger." 
(App. 35-36) 


Similarly, on cross-examination by the sellers' counsel, 
the purchaser's representative was asked whether adding 
the $7,500 to the third trust merely made the interest 
payments somewhat larger. She answered: 
"A It was a larger payment, but 
more important was the question of secur- 


ing the third trust. We now had to secure 
an additional $7,500." (App. 46 ) 
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The same sequence was repeated on cross-examination by 
the broker's counsel, who asked whether the increased 
interest payments arising from this proposal were large 


enough to warrant rejecting the proposal: 


"A You may remember that I have 
testified that was not the major consid- 
eration. The major thing was how we 
would agree on setting aside sufficient 
assets to satisfy third trust holders, 
and the third trust holders, the seliers, 
| were making it pretty clear they wanted 
money set aside, or failing that, would 

we make them some loans." (App. 56) 


A moment later, after she had described a note held by 
the purchaser, the following colloquy took place: 
"Q Did they ask you to assign 


the proceeds of that note to them as 
security for that trust? 


| "A Yes. 
| "Q Were you willing to do so? 
| "A No, it would not. 
"Q You would have assigned $50,000, 


but you would not have assigned $57,000? 


"A I would not have assigned 
$50,000." (App. 56-57) 


It is thus clear that the sellers wanted the 


purchaser to freeze cash not only in the original amount 
of $50,000 but also in the new amount of $57,500 as addi- 
tional security for the third trust. The trial court 


correctly held that this additional demand was a material 
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departure from the terms of the contract. The court's 
finding that there was "no definite evidence" on whether 
the sellers made the demand is clearly erroneous and 
should be set aside. 


III. The Evidence of the Price 
the Sellers Later Received 


For the Property Should 
Have Been mitted. 

The sellers did not lose in the end. Although 
settlement on the contract involved in this case did not 
take place, the sellers sola the property six months 


later. In pretrial discovery, they admitted that the 


price they received was $240,000 -- $10,000 moe the 
* 


price under the contract involved in this case. But 


the trial court would not admit this evidence. This was 


‘ 


error. 

First, the evidence was relevant on the ques- 
tion of damages. This action involves not only the 
$10,000 deposit but also the purchaser's claim for damages 
for breach of contract. If the Court concludes, as is 


——— 


*/ They also admitted that the same broker who is a 
party to this case claimed a commission and that one 

of the two sellers paid the broker $6,000 and the other 
is resisting the broker's claim in the Court of General 
Sessions, Civil Action No. GS 9256-66 (App. 14) 
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urged above, either that (a) the sellers had no right to 


insist on the purchaser freezing $50,000 cash under the 
original contract or (bd) the sellers' proposals to ac- 
count for the $7500 materially departed from the terms 
of the contract, then the sellers broke the contract. 
That at least would entitle the purchaser to the return rs 
of its deposit. And since purchaser was not in default, 
it is also entitled to damages. | 

The measure of damages for breach of contract 
is the difference between the fair market value of the 
property and the contract price. Quick v. Pointer, 88 
U.S. App. D.C. 47, 186 F.2d 355 (1950). The District of 
Columbia was interested in acquiring the property (although 
plaintiff's representative was never told about this) and 
subsequently did acquire it for more than the price under 
the contract in dispute. That profit would have been 
received by plaintiff if the sellers had not prokenitne 
contract. It was error for the trial judge to exclude 
evidence of the amount. 

Second, the evidence was relevant to show that 


the sellers should not have been permitted to recover the 
| 
ee 1 


*/ On the uncontradicted evidence, the sellers agreed 
Eo wait to receive the cash due at settlement. | 
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deposit even if the sole breach here was the purchaser's. 
This case is very much like Campanella v. Diener, 122 
A.2a 772 (D.C. Mun. App. 1956). There the purchaser, 
Diener, refused to settle on a real estate contract. The 
broker, Campanella, bought the property for the contract 
price (collecting his commission on that transaction). 
The broker also held the deposit which the purchaser had 
put up. The purchaser sued him for it. The court held 
for the purchaser on the ground that the sellers "found 
another purchaser (Campanella) and sold to him at no loss. 
They waived their right to a forfeiture and as Diener's 
default caused them no actual damages, they had no rights 
under the contract when they assigned it to Campanella." 
(122 A.2d at 773.) 

Another similar case is Rowe v. Shehyn, 192 F. 


Supp. 428 (D.D.C. 1961). Plaintiffs were sellers under 


@ real estate contract, defendant was the buyer. The 
contract recited that the sellers had received a $5,000 
deposit, but in fact the money had not changed hands. 
Settlement never occurred, and the sellers later sold the 
property for more than the contract price. The court 
held that the sellers were not entitled to recover the 


deposit: 


'* * * In the instant case the 
deposit called for was never paid into the 
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hands of the Plaintiffs. Thus they can 
not be said to have been in @ position 

to forfeit the deposit. In Sheffield*/ 
the Court of Appeals defines the term 
'"forfeit" the deposit! to mean 'keep it 
as liquidated damages and call the con- 
tract off.' 98 F.2d at page 252. Since 
as previously stated the $5,000 mentioned 
in the contract in this case as a deposit 
never came into the possession of the 
Plaintiffs, obviously Plaintiffs could 
not 'keep' said sum as @ 'forfeit' within 
the meaning of the term ‘forfeit! in 
Sheffield." (192 F. Supp. at 432.) 


So here, the sellers cannot "keep" what they never had 
| 


-- the $10,000 deposit -- and hence their subsequent 


sale of the property bars their recovery of the deposit, 


no matter who is at fault for the failure to settle 


under the contract in dispute. 


CONCLUSION 
For the foregoing reasons, the Court should 
reverse the decision of the trial court and remand with 
directions to enter a judgment in favor of plaintiff 
for recovery of the $10,000 deposit, with interest at 


the statutory rate from July 8, 1964, and additionally 


a 1 
*/ This is a reference to Sheffield v. Paul T. Stone, 
Inc., 68 App. D.C. 378, 98 F.2d 250 (1938). 
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for damages against the sellers for $10,000, with 


costs. 
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Issues Presented for Review 
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Beau Bogan, Inc. agrees with the Statement of Issues in the 


Appellant's brief. 


Statement_of the Case 


eee ee 


Beau Bogan, Inc. is dissatisfied with the Statement of the Case in 
the Appellant's brief, and adopts the Agreed Statement on Appeal (App. 17) 
as the complete and accurate Statement of the Case, as though bet forth 


in full herein. 


Summary of Argument 


Qa 


1. The answer of defendants Richards and Kittrie was addressed to 
the status of appellant (plaintiff below) as real party in interest, and 
the District Court properly denied plaintiff's motion for cumry judg- 
ment when there appeared to be a substantial question of fact as to 
plaintiff's standing to sue. 

2. A purchaser of real estate who agrees to furnish additional 
security "to satisfy 3rd trust holders" submits his performance to the 
sale and exclusive judgment of the persons to be satisfied, whose judg- 
ment will be enforced absent evidence of bad faith. 

3. The sellers were ready, willing and able to make settlenent 
upon the contract in substantial compliance with the moe oS any 
deviations were not material. | 


4. The admissability of evidence of subsequent sales of the same 


property as evidence of fair market value for purposes of detérmining the 


value of the loss of the bargain, is a matter for the sound discretion of 
the trial judge, which was properly exercised in this case to exclude evidence 
of a condemation sale six months later. 

5. The right of the sellers to declare a forfeiture of the deposit upon 
purchaser's default, is determined by the terms of the contract between the 
parties ané is not affected by a resale of the property after declaration of 


the forfeiture but before return of the money. 


Argument 


1. In .View of the Substantial Issue of Fact Regarding Plaintiff's 
upmary Judgement Based on Defendant's Denial of a Contract 


Capacity to Sue. S 


With Plaintiff Was Proverly Denied. 


With Plaistii* «2s 


Henson Creek Development Corporation, Inc. (hereinafter called Henson 
Creek) sued the defendants "for restitution of plaintiff's deposit in the 


sum of ten thousand dollars ($10,000.00)", or alternatively for damages for 


breach of contract (JA 6). Defendants Richards and Kittrie answered, saying 


in effect that they had no contract with Henson Creek and that Henson Creek 
had not put up the deposit money. 

This answer was well founded in fact. The undisputed evidence adduced 
at trial was that Marjorie Lawson, a stockholder but not an officer of the 
Corporation, signed the name of the Secretary-Treasurer of the Corporation 
to the contract without the knowledge or consent of the Secretary-Treasurer, 
and without authorization by corporate resolution. Mrs. Lawson put up her 
personal check for $10,000.00 for the deposit, stipulating that it not be 
cashed. The Corporation did not have enough money or other liquid assets 


to cover the check or make it good. The money held by the Title Company 
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! 
was obtained from Mrs. Lawson's personal checking account upon the second 
presentation of her check for payment by the Title Company (agreed State- 
ment on Appeal, App. 2, 3, 5). 

The plaintiff sued as a principal on the contract. It did not sue as 
an assignee or third party beneficiary. If it had not put up the deposit, 
it was not entitled to demand it back. If it had not executed the con- 
tract it could not sue for damages for its breach. There were substantial 


factual issues as to plaintiff's standing to sue as real party in interest. 


In view of these issues, summary judgment was properly denied. 


2. The Appellee Sellers Were Ready, Willing and Able to Make Settlement 


but the Appellant Purchaser Was Not. 


The contract in question provided for a down payment in cash of 
$60,000.00, assumption of a final trust of $75,000.00 and ae SE of 
$45,000.00 and giving back a third trust for the balance of the purchase 
money of $50,000.00. The third trust was payable half in one year, half 
in two years, with interest payable monthly commencing ninety days after 
settlement. Unbeknown to all parties, a payment had recently been made 
on the first trust which reduced its balance to $67,500.00. | 

Two proposals were advanced at settlement to adjust this variation. 
The second trust holder offered to add $7,500.00 to his trust palance, 
but in return wanted faster payment and personal guarantees. This was re- 
jected and has not been pressed by either appellant or appellee as proper 
solution. 

The other proposal advanced was to add the $7,500.00 to the third 


trust, making it payable at the end of the term, i.e. two years after 


settlement. As far as the third trust was concerned, plaintiff's rep- 
resentative testified that the corporation had already discussed its plans 
with FHA and “anticipated that we would be able to be under construction 
with an FHA loan before any payments were due on the third trust and that 
is what we hoped to accomplish, so we would not have too much cash out in 
the land before we began construction." (App. 31). In other words, the 
balances made no difference, only the carrying charges. When, on cross 
examination, appellee's counsel pointed out that the additional interest 
under the proposed arrangement would be only $675.00 at the most, Mrs. 
Lawson quickly changed her tune and started talking about additional 


security. (App. 52-56). Counsel later agreed, as Judge Keech reported 


"that the increase in periodic payments would be minimal, and therefore 


would not constitute a material departure. 

The only other alleged departure from the terms of the contract is 
the seller's purported insistence upon additional security for the third 
trust. The defendants offered no proof on the alleged demand. The evi- 
dence before the trial judge was the undisputed testimony of Mrs. Lawson 
that the only property of the Corporation available for use as additional 
security was the income from 2 note from Mandell Ourisman to be given as 
part of a settlement in July, 1964 (the following month) (App. 46, 47, 48, 
57, 58) that the Corporation was prepared to make use of that note to some 
extent as security under the third trust (App. 59) but not to the extent of 
the full $50,000.00 value of the third trust (App. 57, 59), that the sellers 
asked her to assign the proceeds of the note to them as security for that 
trust (App. 56), but that “we never had a conversation about how much 
security they wanted for their third trust. But there was conversation 


on we will not be difficult about that, we will be able to settle that," 
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(App. 58). When asked how much of the note proceeds she was prepared to 


set aside, she said "We were going to have discussions" (App. ST eme “We 


had not discussed it. I was prepared to be reasonable." (App. 59). 

Mrs. Lawson does not deny the contract to "set aside additional 
assets." The only asset of the Corporation was the Ourisman ante The 
sellers asked her to assign the proceeds of that note as security, but there 
was no discussion of the amount to be assigned. Even though no figure was 
mentioned, she was unwilling to assign the proceeds of that note as security 
for the trust (App. 56, 57). She apparently made no alternate propoeata 

Mrs. Lawson obviously came to the settlement meeting on June 29, 

1964 to talk and not to settle. The corporation she represented had made a 
contract to "set aside sufficient assets to satisfy 3rd thust holders." The 
only substantial asset of the Corporation was a promissory satel ase it was 


not willing to "set aside." Is it any wonder the third trust holders were 
not satisfied? | 

Although there is no evidence of a demand in any amount, defendants 
admitted arguendo that they could not demand more than $50,000.00 be set 
aside. Certainly there can be no actionable variation if no demand is made 
for one. | 

The Trial Court, moreover, decided that as a matter of Law the de- 
fendant's had a right to be satisfied up to the full amount of the third 
trust contracted for, absent any showing of fraud or bad faith. ‘There is 
no doubt that this is the law of the District of Columbia: 

"there is no law to prevent persons from making 
contracts wherein the purchaser stipulates that the 


thing purchased shall work to his satisfaction. Courts 
should not hesitate to enforce such conditions...- 
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"Plaintiff here assumed the obligation of furntsh- 
ing a machine that would be satisfactory to the defendant. 
The sole question of determining the fitness of the thing 
to perform tts' work was left to the judgment of the defen- 
dont. All that vas required of defendant was that the 
machine be given a trial, whien was done. We are not con- 
cerned with the wisdon or folly of the plaintiff in making 
such a contract.” 


Rondinella v. Southern Railway Company, 33 App. D.C. 65. 

See also Baver Steam Soot Blower Co. v. W. G- Cornell Co., 47 App. 146. 

These two cases happen to concern the satisfaction of a purchaser with 
the operation of mechanical equipment. It is clear, however, that a con- 
tract to perform to the satisfaction of another is valid and enforceable in 
the District of Columbia, and absent fraud on bad faith, the Courts will not 
inquire into the wisdom of such an arrangement. The Rondinella case also 
seers to indicate that the Courts should not inquire into the reasonableness 
of the dissatisfaction. The gereral rule on this point is express in 17 An. 
Jur. 2d Contracts #367: 


There is considerable diversity of optnion as to 
whether digeatisfaction must be based on reasonable grounds 
under a contract calling for performance to the satisfaction 
of a party. Of course, wider the view followed in a few 
jurisdictions that a party paying has am unqualified option 
to reject the subject matter of such a contract, the reason- 
ableness of hie determination cannot be inquired tnto. But 
apart from those jurisdictions, there are, in the main, two 
general rules regarding the test of the promisor's satis fac- 
tion: (1) the rule that the test of his eatiefaction ts his 
own personal judgment, to which most of the courts add the 
qualification that his personal judgment must be exercised 
in good faith, and (2) the "reasonable man" rule, that the 
promisor is legally bound to be satisfied with the articles 
or services furnished by the other party tf a reasonable man 
would have been satisfied with them. In other cases, in 
recognition of the fact that the way in which a contract is 
to operate depends upon the intention, actual or apparent, 
of the parties to the contract, the view has been taken that 
whether a provision for performance to the promisor's satis- 
faction requires hie pereonal satisfaction or merely the satis- 
faction of a'reasonable man depends upon the intention of the 
parties in the individual case ae determined by a proper con- 
struction of the contract in which all the etrewnstances are 
considered. 


In addition to, or in conjunction with, the above 
rules and principles, a distinction has been dram between | 
cases involving subjective and objective standards of satis- 
faction--that ts, between cases where the taste, fancy, or 
sensibility of the promisor is involved and those where only 
operative fitness or quaiity, or mechanical utility, ts in- 
volved. In the latter class of cases the subject matter of 
the contract is such that the satisfaction stipulated for | 
must be held to apply to quality, workmanship, salability, 
and other like considerations, rather than to strictly 
personal satisfaction. But where the subject of the con- | 
tract is one which involves personal taste or feeling, an | 
agreement that it shall be satisfactory to the promisor 
necessarily makes him the sole judge of whether tt ansuers 
that condition. He cannot be required to accept the per-— 
formance by the other party simply because other or reason- 
able people might be satisfied with it, for that is not what 
he contracted for. In this class of cases the right of | 
decision is reserved to the promisor and not to a jury. This 
is held to be so even though the courts with regard to other 
kinds of contracts calling for the satisfaction of the promi- 
sor may follow the “reasonable man" rule. | 


Other federal jurisdictions which have considered the question of rea- 
sonableness of dissatisfaction include the Fifth Circuit: 


"One who contracts that he shall be satisfied touching 


a matter of opinion or judgment is entitled to satisfaction.” 
Lanier v. New York Life Ins. Co., 88 F. 2d 196 the Fourth Circuit. 
"Where a person contracts to do work to the satis fac- 

tion of another, such other is the sole judge of the quality 

of the work done, and his right to accept or reject tt ts | 

absolute, conclusive and binding upon the parties, without 

investigation of his reasons, unless he acts fraudulently." 

Tow v. Miners Memorial Hospital Association, 305 F. 2d 73 

Our sister jurisdiction of Maryland, whence we derive our common law 
beginnings, holds generally that the promisor's own determination as to 


whether the performance is satisfactory is final and conclusive, however 


unreasonable, Baltimore & Ohio R. Co. v. Brydon, 65 Md. 198, 3 A 306, 9 A 


126, but this personal judgment must be exercised in good faith, Devoine Co, 


v. International Co., 151 Md. 690, 136 A 37. 


In Simpson v. Prudential Insurance Co. of America (1962) 227 Md. 
393, 177 A 2d 417, the Maryland Court of Appeals was asked to construe 2 
clause providing for insurance coverage "3 the company...shall determine 
to its satisfaction that the proposed insured was insurable.” The Court 
said, inter alia: 

"we think that the clause means that the appltcant 

must meet an objective standard of insurability, and that 

this staendard is the company's qun standard for the plan, 

the amow:t ond the benefits applied for, at the rate 


applied for. Honest satisfaction is the standard usually 


applied wider contraces calling for the satisfaction of a 


party, in the absence of some clear indication to the con- 

trary. See 5 Williston, Contracts (3rd Ed), #675 A, 675 B; 

3 A Corbin, Contracts #644, 645; Restatement, Contracts, 

#265." 177 A 2d at 425. 

Thus it would appear that when an objective standard is available it 
should be appliec. When no standard is available, personal judgment exer- 
cised in good faith is final and conclusive. 

In this case there is no objective standard or mechanical test which 
can be applied. There is no suggestion of bad faith. The personal judg- 
ment of the sellers (defendants) as to their own satisfaction should there- 


fore be final and conclusive. 


It is difficult if not impossible to apply a test of reasonableness 


in this case, were ‘such a test appropriate. There is no evidence of the 


amount requested by defendants to be set aside. On the contrary, Mrs. 
Lawson testified twice that the amount was never discussed (App. 58, 59). 
The parties discussed the form that the security might take (assignment of 
note proceeds, frozen bank account, loans to the sellers on other pro- 
perties) but the plaintiff never came up with a concrete proposal. It was 
the plaintiff's duty to “set aside sufficient assets to satisfy 3rd trust 


holders." Mrs. Lawson came not to settle, but to renegotiate the contract. 
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She never made a proposal of the nature and amount of assets the Corpora- 
tion proposed to set aside. She never even made a tender of performance 
which the sellers could reject. She just came to talk. | 

Even had the sellers demanded the setting aside of $50,000.00 or its 
equivalent, this would have been a reasonable demand. As pointed out by 
the trial judge, a third trust on speculative property is “nighty risky 
business." The sellers were only contract owners, and the pereicers knew 
it. The sellers needed the cash down payment to complete their contract 
with Mr. Wilson, and the purchaser knew it. The sellers’ entire profit 
was wrapped up in that third trust, and the purchaser Ikmew it. The sellers 
were dealing with a corporation whose only substantial asset oe promis- 
sory note, and were not demanding personal endorsements from the corporate 


officers or stockholders. The sellers were waiting two years to! receive 


their profit. They were even willing to wait seven months after settle- 
ment for the money to be set aside (App. 47, 48) even though the contract 
contemplated setting the assets aside at time of settlement and ATEN no 
provision for partial performance at a later date. Even then the sellers 
only asked to set aside the January payment of $35,000.00 (App. 47, 32). 
The parties were all educated, experienced, professional people who 
knew what they were signing. There could be no overreaching. Mts. Lawson 
knew what she was supposed to do at settlement. She was just mnie bing to 


do it. | 


3. The Trail Court Properly Excluded Evidence of the Price Paid By the 
| 
District of Columbia in Condemnation Proceedings Seven Months Later. 


| 
During the course of the trial the appellant proffered evidence that 


that property in question was sold to the District of Columbia Government on 


== 


Janvary 12, 1965 for $240,000.00 and that defendant Bogan, Inc. received 
at least a partial commission on the resale. (App. 14) The evidence 
was excluded by the trial court upon timely objection of appellee. 

(App. 21, 22) 

Appellant now urges that the proffered evidence was admissable on 
two grounds: 

(1) The evidence was relevant on the question of damages. 

(2) The subsequent resale bars enforcement of the forfeiture. 

Both of these positions are entirely without merit. 

1. The measure of vendee’s damages for the breach of a contract 
for the sale of real estate is the difference between the purchase price 
and the market valve at the time of executing the contract. 

Harten v. Loffler, 212 U.S. 397, 29 S.Ct. 351, 53 L. Ed 568 affirm- 
ing 29 App. D.C. 490. 

Quick v. Painter, 88 U.S. App. D.C. 47, 186 F- 2d 355. 

Speculative value is not market value, Urciolo v- Sachs, 62 A 
2d 308. 

The vendee is not entitled to loss of prospective profits, but merely 
to the difference between the contract price and the fair market value at 
the time the conveyance should have been consummated. 

Cohen v. Lovitz, 255 F. Supp. 302, affirmed Wolf v. Cohen, 379 F. 
24 477, 126 U.S. App- D.C. 423. 

In determining fair market value, some weight may be given to con- 


temporaneous bona--fide sales. 


Urciolo v. Sachs, supra, Rogers v- Lion Transfer and Storage Co., 


120 U.S. App. D.C. 186, 345 F. 2d 80. 
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Forced sales of real property are not generally admissable as evidence 


of value. 29 Am. Jr. 2d Evidence #395. 
"Eyidence of the price paid for real property or the 

price at which it was sold, is admssable where the sale or 

purchase is so recent that the conditions affecting the | 

value are substantially unchanged; but where the sale or 

purchase was made at a remote time, or conditions affecting 

the value have since materially changed, evidence of the sale 

or purchase price ts inadmissable....as to the remteness 

of the time of purchase or sale of property, much zs left to 

the discretion of the trial court. 29 Am. dur. 2d Evidence 

#396. | 

The measure of compensation that mst be paid in an eminent domain 
suit is the fair market value of the property being condemned at a time just 
prior to the taking. 

Reservation Eleven Associates v. D.C. No. 22142, this Court, decided 
July 2, 1969, citing U.S. v. Miller, 317 U.S. 369; H_& R Corp. v. D.C., 
122 U.S. App. D.C. 43, 351 F. 2d 740. 

A condemation award should take into consideration the highest and 
most profitable use of the property. Reservation Eleven Associates v. D.C. 


D. C., supra. 

The announcement or even internal consideration of general government 
planning, long before any condemnation activities, may have an effect on 
value of lands involved, sometimes a beneficial, sometimes an adverse 
effect. Reservation Eleven Associates v. D.C, ra, citing Danforth v. 
U.S., 308 U.S. 271. | 

The trial judge was an experienced jurist and, in addition, was par- 
ticularly qualified to judge the evidentiary value of Contemnetion awards 
because of his service as Corporation Counsel for the District of Columbia. 


It should also be noted that the proposed evidence concerned a negotiated 


settlement and not a jury award. No evidence was proffered by plaintiff 
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that market conditions in January 1965 were the same as in June, 1964. As 
a matter of fact, no expert testimony of value was proffered at any time. 
The only testimony in the record was Mrs. Lawson's statements that she and 
her associates intended to use the land for an FHA housing project, that 
she had had preliminary discussions regarding financing with FHA which she 
described as “informal discussions" but no committments (App. 53, 31). As 
to the contract price, she testified (Transcript of Marjorie Lawson's testi- 
mony of February 10, 1969, P. 36-37): 
"s. ...(T)he price of the property in an FHA 
deal is of little consequence. It is the FHA 
appraisal of the property that sets tts value. 


Q. So you knew you had not overpatd for 
the property? 


A. I knew PHA was agreeable to that price. 


The Court: By that price, you mean your 
contract price? 


The Witness: Yes, sir.” 


What Mrs. Lawson was saying was that the fair market value of property 
such as that involved here is the value that FHA puts on it for purposes of 
financing the proposed project. She had talked to FHA and knew informally 
what their evaluation was. She was satisfied that this was the fair market 
price, and it was. 

The plaintiff did not produce the FHA appraiser, the District Govern- 
ment appraiser, or any independent appraiser to describe the market, the 
condition of the property or any other relevant factors in either June, 
1964 or January, 1965. 


In this condition of the evidence it was quite proper for the trial 


judge to exercise his discretion in favor of exclusion of the proffered 
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evidence as (1) too remote in time, (2) under threat of condemnation and not 
in the free market, (3) unsupported by evidence of market conditions and 
land conditions to evidence comparability, and (4) contradictory of plain- 
tiff's previous evidence. 

2. The appellant claims that because the property was resold ata 
profit after the forfeiture was declared, the appellees cannot now enforce 
the forfeiture. The identical claim involving identical contract language 
was considered and rejected by the Municipal Court of Appeals in Schvartz 
v. Rettger, 83 A 2d 279, citing Sheffield v. Paul T. Stone, Inc., 68 App. 
D.C. 378, 98 F. 2d 250 and Bamette v. Sayers, 53 App. D.C. 169, 289 F.567. 

These cases establish that the "forfeiture" provided in chess contracts 

| 


is not used in the technical sense, but means that in the event of a breach 


the vendor may keep the deposit as liquidated damages. The vendor has his 


choice of liquidated or common law damages. By exercising his election to 
take liquidated damages he waives whatever claim he might have against the 
defaulting vendee for loss on resale. The contract is ceretnared and 

damages are finally determined between the parties. The subsequent resale 


is an entirely independent transaction having no effect on the terminated 


relationship. 

The Campanella case cited by appellant is not apposite. Tt involves 
attempts to forfeit after resale. The Court said, in effect, chat the ven- 
dor had elected to take his chances on common-law damages instead of declar- 


ing the forfeiture. He can't have it both ways. 


In this case the appellees declared the forefeiture in a timely and 


conspicuous manner, long before the subsequent resale. 
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The contention that because the deposit was held by the ritle Company 
in escrow, so that appellees could not forfeit because they did not have 
actual possession, is so frivolous as to not require rebuttal. | 

The judgment of the District Court upon stipulation by all parties 
that the facts were not disputed and the case should be eee as a 
matter of law, should be affirmed without alteration, as being in exact 


conformity with the law of the District of Columbia. 


Respectfully submitted , 


Matthew A. Kane 
Attorney for Appellee 
Beau Bogan, Inc. 
1331 G Street, N. W. 
Washington, D. C. 

DI. 7-3040 


Certificate of Service | 
I certify that two copies of the foregoing Brief of Appellee was mailed 


postage prepaid to John Vanderstar, Attorney for Appellant, 888 - 16th St., 


N.W., Washington, D.C., and Kurt Berlin, Attorney for Appellees Richards and 


Kittrie, 320 Southern Building, Washington, D.C., this ZL aay of 


July, 1969. 


Matthew A. Kane 
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sellers did take tne 
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It wes 


urse Mrs. Lawson for 


But her affidavit, 
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*/ The sellers, 


filed with the motion, unequivocally stated that the eorpor- 
ation had reimbursed her. Under Fed. R. Civ. P. 56(e), the 
matter of reimbursement could be made 4 genuine issue only 
"py affidavits or as otherwise provided in this rule,” set- 
ting forth "specific facts," not by "mere allegations or 
denials." See also Local Rule 9(h). The sellers offered 
nothing, not a eingte shred of evidence, to rebut Mrs. Law- 
son's affidavit. (See appellant's brief, p. 13 n.*.) 
Thus, there was no "genuine issue” on this score. | 

Bogan also seems to claim that the sellers raised 
a "genuine issue" when they asserted that "they had no con- 
tract with Henson Creek." Bogan has this point backwards. 
Te sellers did so assert, and it is precisely that asser- 
tion that Henson Creek relied upon in moving for the return 
of the deposit. If there was no contract, there was no jus- 
tification for failure to return the deposit. ! 

Henson Creek's motion for summary judgment should 
have been granted. 


2. The legal arguments Bogan makes with respect to 


the second argument contained in Henson Creek's opening brief 


TT i 


*/ The sellers instead demanded that they be allowed to 
‘explore the question through discovery. But no reasons were 
given to support this demand, as required dy Fed. R. Civ. Pp. 
56(f). In any case, even oy the time of trial the sellers 
had no evidence to rebut Mrs. Lawson, and her testimony (App. 
43) on the point stands uncontradicted. 
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have already deen answered in that brief. Here it is neces- 
sary only to correct some misstatements Bogan makes. 
hat Henson Creek, in claiming 
departures from 
additional secu- 
- Lawson by Bogan's counsel 
ariations were minor. Bogan Brief, p. 
Vet the lest page Bogan cites, App. 56, 
by Mrs. Lawson: 


A You may remember that I have testi- 
fied that was not the major consideration. 
Tne major thing was now we would agree on 
setting aside sufficient assets to satisfy 
third trust nolders, and the third trust 
nolders were making it pretty clear they 
wanted money set aside, or failing that, 
would we maxe them some loans. [Emphasis 
added. } 


See also Mrs. Lawson's testimony on direct, App. 35-36, and 
on cross by the sellers’ counsel (which preceded the cross 
by Bogan'’s counsel), App. 46. The question of additional 
security was in the case from the outset, and to say that 
"Mrs. Lawson 5 hanged her tune” (Bogan Br., p- 4) is 
wholly imoroper. 

Second, Bogan's orief correctly states that the only 


testimony on the demand for additional security was Mrs. Law- 


son's. However, the quotations in the prief, pp. 4-5, are 


from Mrs. Lawson's testimony about events prior to settlement. 


Her testimony about the settlement conference was that the 
sellers demanded additional security for the $7,500 vy which 
the sellers proposed increasing the third trust. (see, e.€-, 
App. 46, where during cross~ -examination by the sellers" 
counsel, Mrs. Lawson testified that "we now had to secure an 
additional $7,500." See generally the record citations in 
Henson Creek's brief, p. 7)- 

Third, Bogan also continues to deny that the sell- 
ers originally demanded that Henson Creek set aside the full 
$50,000 face amount of the original third trust. curiously, 
however, Mrs. Lawson was asked a number of times on cross- 
examination whether she had been willing to set aside that 
amount. See App. 47, 57, 58, 59. Moreover, both of the 
sellers and Bogan's president testified at trial, and none of 
them contradicted Mrs. Lawson's testimony that the denané was 
indeed made. 

Finally, Bogan's brief asserts (p. 9) that Henson 
Creek knew the sellers, who were only contract owners , "needed 
the cash down payment to complete their contract with Mr. 
Wilson" (the prior owner of the property) and that their “en- 
tire profit was wrapped up in that third trust." There are 
no record citations, and in truth the record is squarely to 


the contrary. Mrs. Lawson testified that she did not know 


how much the sellers were going to pay Mr. Wilson for the 
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property, ADD. 49-50, and without knowing that fact it would 
be impossible to Know about either the down payment or the 
profit. Also, Mrs. Lawson testified without contradiction 
that the sellers agreed that the cash due them by Henson 


Creek need not'be put up at settlement but could be paid 


rird section of Bogan's brief raises 
nothing that has not already been dealt with in Henson Creek's 
opening brief. 


Respectfully submitted, 


JOHN E. VANDERSTAR 
Attorney for Appellant 


Of Counsel: 
COVINGTON & BURLING 


888 Sixteenth Street, N.W. 
Washington, D.C. 20006 


September 15, 1969 


JN THE UNITED STATES CCURT OF APPRALS 
FOR THS DISTRICT OF COLIMBIA CIRCTI 


4RNSON CREEK DEVELOPMENT 
CORPORATION, INC. 


Appellant 


vs 


WILLIAM E. RICHARDS, et al 


) 
) 
) 
; 
No. 23049! =: 
) 
) 
Appellees ) 


PETITION FOR REHEARING 


Come now the Appellees, William E. Richards and Nicholas XN. Kittrie, by and 
h through their attorney, and petition the Court for a rehearing of the above-titled 


case. 


Issues Presented for Rehearing | 


1. Whether the Court of Appeals improperly reversed or SEER Ce the 


s finding of fact that “plaintiff was not. willinc to 20 forward at 


Mm District Court’ 
Im settlement date, amd further, was not ready and able to do so in conformity with 
| 


the terms of the contract" (Appendix, p. 69, n- 2). 


2. Whether the Court of Appeals not only imoroperly reversed the finding 


of the District Court that the placing of $7, 500.00 in the third trust constituted 


"no material change" (Appendix, D- 69) in the terms of the contract, as also 


\ introduced stendards for rescission contrary +o those required by Grymes v. 


me Sanders. 93 U. S. 55. 


3. Whether the decision of the Court of Appeals that the present case 


avorable case for rescission" (Opinion and Judgnent, p. 3) was 


"presents the most. f 


supported by the evidence ard record in the Court below. 


1. 


In its judgment the Court of Appeals totally and improperly ignored 

the District Court's finding that plaintiff was neither willing nor 

ready and able to perform under the contract. 

The District Court in its Memorandum and Order made two main findings of 
fact upon which its conclusions of law were based. One of these findings was that 
"oleintiff was not willing to go forward at settlement date, and further, was not 
ready and able to do so in conformity with the terms of the contract." The other 
finding was that placing the $7,500.00 in the third trust was not a material 
chance. The District Court's judgment ordering the forfeiture of plaintiff's deposit 
to defencants was based on both these findings of fact. In its reversal the Court 
of Appeals totally failed!to address itself to the first finding regarding 
plaintiff's lack of readiness and ability to settle. This finding alone is suf- 


ficient to support the judgment of the District Court. Since the Court of Appeals 


did not, wd indeed could!not, contravene this finding of fact, the judgment of 


the Court of Appeals is in direct conrlict with uncontested findings of fact and 
against the prevomerance of the evidence. 

The contract in issue in the instant case was signed on June 19, 196k. It 
shows for plaintiff the signature of Thomas M. O'Malley, secretary-treasurer of 
plainziff. Marjorie Lawson later admitted that she had signed the contract using 
O'¥alley's name (Appendix, >. 26). Yet the secretary-treasurer testified that he 
had not authorized her toido so. (Deposition of Thomas wi. D'Malley, >. lu.) The 
contract called for settlement on June 29, 1961. Plaintitf conceded in this Court 
(Brief for Appellant, no. 6) that only om June 29, the day scheduled for settlement, 
was the fact of the earlier payment of $7,500.00 due on the first trust, first dis- 


covered by the settlement clerk and reported to plaintiff. 
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Plaintiff has sought to create the impression that their failure to per- 
‘form under the contract was due to the resultant change in terms. Upholding 
‘pleintiff and reversing the Court below the Court of Appeals jmproperly failed to 
‘ eonsider and weigh the evidence before the District Court about plaintiff's total 
unwillingness and unreadiness to perform under the contract. Plaintiff) failed to 
appear at the settlement by authorized officer of agent. The only representation 
made for him at the settlement was by Marjorie U. Lawson, then a judge of the 
juvenile court, who was neither director, nor officer, nor attorney for plaintiff. 
} At the time of settlement plaintiff was required to produce a total amount of 
| $60,000.00 in cash, of which the original deposit of 310,000.90 was to be part. 
Yet the corporation on that day had in its bank account only a total of some 
; $7,913.00. (Agreed Statement on Appeal, App.p5.) Moreover, the board of direc- 
! tors of plaintiff failed at all its meetings, including the last meeting of the 
board of directors of plaintiff immediately preceding the settlement date, being 
June 16, 196, to adopt any resolution regarding the purchase of the property in 
question or the impending settlement or the funds recuired for it. (agreed 
Statement on Appeal, App., p. %) In fact, the treasurer of plaintiff admitted 
no recollection of any request to him for the cash required for the settlenent. 
(Id., p- 23-) 

There was no evidence whatsoever to indicate preparations made by plaintiff, 
ever. before the $7,500.00 discrepency was discovered, to meet its obligations under 
the contract. Plaintiff's brief before this Court adnits that Mrs. Lawson did not 
bring the required cash to the settlement. (Brief for Appellant, >. 7, note.) 


Plaintiff assets, instead, that it was expecting substantial sums from the sale of 


a tract of land and that it had advised defendants that the cash aue at settlement 


would be deferred until such sums were received. If indeed plaintiff was unable 
| 


to perform under the contract on June 29, being the designated settlement date, an 


{ 
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ension of the original contract would have been required. Such extension can- 
ot be unilateral. And defendants had not given their consent to such extension; 
indeed they were in no position to grant an extension since their own settlement 

that very property was scheduled for the same day md the cash proceeds from 
plaintiff were to be used in defendant's settlement. 

It is obvious, moreover, that had such extension been secured before 
settlement date, settlement would have been postponed altogether, since there cer- 
tainly would have ceen no rationale for going ahead with plans for a settlement at 

ich the payment due from plaintiff could not take place and consequently the 
transfer of title could not be effectuated. 

There is no evidence in the Record of this case to contradict the District 

rt's finding that "The plaintiff was not willing to go forward at the settle- 
ment date, and further, was not ready and able to do so in conformity with the 
terms of the comtract.” (Memorandum and Order, Appendix, p. 69, n. 2.) The judg- 
ment of the District Court relies on this finding of fact as well as upon the find- 
that no material change was required in the terms of the contract. The Court of 
nyeals in its decision erroneously ignored and in fact reversed this evidence and 
finding. 

This the Court of Appeals could not do since "Appellate jurisdiction is con- 
fined solely to auestions of law, and where the evidence which militates against an 
appellent, considered by itself and without regard to conflicts in the entire 
widence, is sufficient to support the findings, the questions ceases to be a ques- 


tion of law and becomes a cuestion of fact on which the determination of the trial 


court is conclusive." 5 C.J.5., Appeal and Error, 8 ibsiu, p- 579. Malcart v. San 


Building and Loan Association, 11h ?.2d 395. 


Siete 


2. 

In its judgment the Court of Appeals, (a) improperly advanced Sua 

sponte the mutual mistake of fact principle and improperly disre- 

garded plaintiff's lack of diligence; (b) moreover, it improperly 

assessed the modifications required in the contract and erroneously 

concluded that material changes were necessary and that the contract 

should be rescinded. | 

- (a) : 

Neither plaintiff nor defendants argued, in the District Court or before 
this Court, for the rescission of this contract on the grounds of mnt mistake of 
fact. The Court of Appeals interposed this legal principle in its judgment sua 
sponte. Absent a clear showing of gross injustice resulting from the failure of 
the parties or the Court below to raise this legal doctrine, the Court of Appeals 
exceeded its appellate function. "The reviewing Court will not go beyond the record 
and consider questions, or affirm on ground and theories, which are without the 
pleadings, evidence, findings, or issues which were tried end submitted to the jury 
or passed on by the Court." 5 C.J.S. Appeal and Error, § 1h64(1), p. 66). Taylor 
v. Talbert, 25 ?.2d 888, 13h C.A. 595. | 

The failure of the parties to argue mistake of fact is not accidental. 
First, it is the practice, in real estate transactions, for a seller to continue 
making payments on outstanding mortgages during the period from the contract date 
to settlement. It similarly usual for an aporopriate adjustment to 5S made at 
settlement whereby the reduction in the amount of the original trust is added to 
the amount that the purchaser is obligated to pay the seller. Since interim payments 
Fon the trust are commonplace. and do not vary the amount of the oases price, the ~ 
fact that a payment is due and paid could not be properly claimed to be a surprise 
or change ! 

Second, the contract gave constructive notice of the need for such payment. 
In the instant case the terms of the sales contract itself specifically referred to 


these payments which were due twice a year. Plaintiff, a corporation set up to 
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e2) in real property, with both a president and secretary-treasurer who are members 
hf the bar, and with reoresentatives learned in law and experience in real estate 
District court Memorandum and Crder, Apoendix. p. 69, n. 3), should have found that 
ontract's notice sufficient to inauire further regarding the payment dates. 

The Suoreme Court of the United States hes clearly stated the principle that 
Mistake, to be eva lable in equity, must not have arisen from negligence. The 
harty comolaining must have'exercised at least the dezree of diligence "which may be 
airly exnected from a reasonable person." Grymes vV- Saunders, 93 U.S. 55, 61 (1876). 

> failed to make any incuiry regarding the payment dates under the 
irst trust, it could not subsequently assert hat it was adversely affected by the 
ack of such knowledge. 
(b) 

A major question both before the District Court and the Court of Appeals was 
nether the fact of the unknown payment was sufficient to produce such material 
hanze in the terms of the contract as to warrant its rescission. Since the anount 
hue on the first trust was reduced by this payment from 475,000.00 to 367,500.00, 
he difference had to be added either to the cash payment made by plaintiff at the 
bettlement or to the second or third trusts to be given by plaintiff to the defen- 
hants under the contract. ‘Defendants did not seek an adjustment in the cash payment. 
Instead, they offered plaintiff the alternative of adding this amount to the third 


rust. 


Pid the fact of the payment and the resultant need for an adjustment have an 


hdverse affect upon the interests of plaintiff? Plaintiff knew from the contract 

that semi-annual payments of $7,500.00 each were due on the first trust. He entered 
is purchase contract on June 19, 196k. Settlement was provided for June 29, 196h. 

There is no testimony in the record of this case as to plaintiff's expectation or 


assumptions regarding the next due payment under the first trust. (There is no 
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lavidence that he relied in any way upon inaccurate information derived from defen- 


dants or their agents.) Excectedly, such payment could have become due any time 
between the contract and the settlement dates. Payment could have been reavired the 
day after settlement or shortly thereafter. 

| Instead of the possibility of having to come up with a seni annual payment 
Isoon after settlement, on a first trust of $75,000.00, plaintiff learned on June 29 
that on June 8 a payment of $7,500.00 was already made, reducing the amount to 

1367, 500.00, and that his first semi-annual payment was consequently not due until 

| December 8, 1964. As an adjustment for this payment, defendants suggested that an 
} amount of $7,500.00 be added to the $50,000.00 third mortgage due to then of which 
H325,000.00 would have been due in one year and the remaining $32,500. 00 | in two 
Pears from settlement date. 


In its opinion and judgment the Court of Appeals rejected on three grounds 


Athe District Court's finding of fact that the $7,500.00 vayment oroduced no material 


H chanze in the contract. 
1. Interest—The Court of Anpeals noted that adding $7,500.00 to the third 
M trust would result in approximately $675.00 additional interest, being cue on the 
third trust. Whet this Court failed to note was that since the first case was re- 
| duced to $67,500.00 as of June 8, 1964, the interest payable by plaintiff on it, 
| until its final maturity on June 8, 1968, would be ecually reduced. Since both the 
| first and third trust were bearing interest of 6 percent, transferring a given 
amount from the first to the third trust would have produced no interest change. it. 
| was therefore totally erroneous for the appeals court to point to increased interest 
as a material change in the contract. 
2. Security—The District Court held that defendants upon agreeing to trars- 
fer the paid-up ‘7,500.00 from the first to the third trust, could not ‘require from 


plaintirf additional security to that which was originally specified for the third 


trust. (Memorandum and Order, Appendix, p. 69.) The opinion of the Court of 
Aopeals likewise recites the defeniants statement that no demand was ever made by 
then for additional security and their admission that as a matter of law they could 
not have demanded any security above the original $50,000.00. (Opinion and Judgment 
op. 3-4.) 

D Despite this recognition the appeals Court nevertheless pointed to the 
possibility that deferdants, due to the third trust's growth from $50,000.00 to 
$57,000.00, might become more stringent in their demand for their entitled security. 

’ The possibility of such stringency the appeals Court considered as justifying 2 
decision that a material change in the contract had occurred. Such conclusion, 
adjudicating the rights of parties not on the basis of actual conduct at the time of 
settlement but on the basis of what their conduct might have been, is totally 
unfoumded in fact or in law. 

The contract testifies to the fact that the third trust in the instant case 
was preceded by a substantial first and second trust. ‘he sellers sousht a security 
to supplant pla s corporate signature, and plainticf agreed in the contract to 
the giving of such security. Defendants would have been entitled to insist upon 


their full legal rights and their precavtions were fully justified in light of 


plaintiff's subsequent dissolution. 


The evidence clearly shows that plaintiff came to the settlement unprepared 
to give any security for the third trust. Plaintiff at that time was selling some 
corporate property to Curisman Chevrolet and it was the assignment of the notes 
received from that sale that plaintiff and defendants were discussing as a means 
for securing the third trust in the instant case. In this connection Judge Lawson 

1 testified in the District Court and Appellants zrief in this Court also quotes the 
testimony: 


"0 Did they ask you to assign the proceeds of that note to 
them as security for that trust? 


"A Yes. 
ute. Were you willing to do so? 
"A No, it would not. 


"Q You would have assigned ¢50,000, but you would not 
have assigned 57,000? 


nA I would not have assigned $50,000." (App. 56-57) 

In its judement the Court of Appeals penalizes defendants for a possible 
insistance upon their rights while ignoring plaintiff's total ume lingness to live 
up to its contractual obligation. The decision of the Court of Appeals in no way 
sugvests that in their quest for security defendants were seeking to depert from the 
terms of the contract. Instead, the Court reaches the eaccurrenanasied conclrsion 


that through possibly strict insistence on rights already secured the idefendants by 


the contract's security provision, the defendants wmigsht have produced material 


change in the contract terms. 


3. Timing of Payments—The Court of Appeals finds a major change in the 


contract terms due to the fact thet the $7,500.00 would have been deducted from the 
first trust which was payable in five years and added to the third which was paya>le 
in two years. (Opinion and Judgment, p. 4.) The arpeals Court stressed that the 
buyer would thus have had three years less to pay the $7,500.00. | 

The proposed transfer, however, would have only slightly al tered the schedul: 
of payments for plaintiff. Instead of a first trust of $75,000.00 payable throuch 
semi-annual installments of $7,500.00 and due in full by June 8, 1968! and a third 
trust ot $50,000.00 payable in two equal payments of $25,000.00 each on June 29, 
1965, and June 29, 1966, plaintiff was to assume a first trust smaller by $7,500.00 
and a third larger by $7,500.00. Accordingly, on June 29, 1966, his final payment 
on the third trust was to increase by 37,500.00, but on June 8, 1968, ‘nis final 
first trust payment was to be $7,500.00 lesser. The reduction in the payment time 


was then less than two years. 
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ntiff conceded at the trial that the change in the periodic payments 

would be minimal (District Court, Memorandum and Order, Appendix, p. 67.) The District 
Court also found so. Had' plaintiff considered such payment schedule chanye material 
he was at liberty to come up with a counter-proposal for the handling of the 

$7,500.00 adjustment. It' would have been perfectly possible to arrange the plaintiff's 
payment of this amount to coincide with the original schedule of the first trust: 

This coulé have been done’ by adding the 57,500.00 amount to the third trust and pro- 
viding that after a $25,000.00 payment on June 29, 15965, and a $25,000.00 payment 

on June 29, 1966, the final 37,500.00 was not to be paid until June 8, 1965, being 

the due date of the first trust. Hed plaintiff made such offer and defendants re- 
fused it, they watd have risked a claim of a material change on the part of plaintifr. 

But plaintiff came to settlement with no intent to settle. As the District 

3: "The plaintiff, makins no counter-suggestion, refused to settle, claim- 
ing a material departure from the terms of the contract. (District Court, Memorandun 
and Order, Appendix, p. 67). 

This Court noted in its opinion, that plainviff had not claimed that the 
change in the timing of payment would be material. "Neither the parties nor the 
trial court refers to the fact that the 37,500.00 would have to be paid at a differ- 
ent time as a result of the chmge." (Opinion and Judgnent, p. lk.) There is 
nothing to suggest plaintiff's concern with such change. Since it was negotiating 
for an FHA construction loan (Appendix, p. 32), vlaintiff would have had any way to 


pay off all outstanding trusts upon settlement with FHA, which plaintiff expected 


within eight to eighteen months (Appendix, pp. 54-55). Yet primarily on the basis 


of this single, relatively minor and unobjected to departure, the Court of Appeals 
concluded that there was a material change in the contract, justifying rescission. 
In reaching this decision the Court of Appeals was engaging in findings of 


fact which should have been left to the trial court. ixistence of a mistake is a 
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question of fact. Scheidt v. Schermerhorn, 105 A. 5€1, 133 Md. 466. The weight of 
evidence is a question of fact. 5 C.J.S. Appeal and Error 8 15h, o. 579. what 
constitutes significant and trivial imperfection in the performance of a contrect is 
a question of fact. Hammon Lumber Co. v. Yaeger, 197 F. 11, 165 C. 3555 Conrad v. 
Foerst, 201 P. 795, Sl, C.A. 277. Whether the unobjected to change in the schedule 
of payments constituted a material change was a question of fact erroneously dealt 
with by the Court of Appeals. | 

Moreover, the Court of Appeals determination of material change failed to 
comply with the principles previously enunciated by the oupreme court of the United 
States. "A mistake as to a matter of fact, to warrant relief in equity, must be 
material, and the fact must be such that it animated and controlled the conduct of 
the party. It must go to the essence of the object in view, and not be merely 
incidental. The Court mst be satisfied, that but for the mistake the complainant 
would not have assumed the obligation irom which he seeks to be relieved." Grymes_v. 


Sanders, 93 U. S. 55, 60 (1876). 


3. 
The appeals Court finding of fact that the status ouo was easily 
restorable in the instant case was not supported by the evidence 
in the record, was a usupation of the trial function and was 
erroneous. 
The Supreme Court of the United States has postulated that: mA Court of 
equity is always reluctant to rescind, unless the parties can be put back in statu 


quo. If this cannot be done, it will give such relief only where the clearest and 


strongest equity imperatively demands it." Grvmes v. Senders, 93 U. 3. 55, 62 (1&7¢). 


The Court of Appeals, in assessing the changes in position which occurred 
pursuant to the instant contract and the possibility of restoring the status quo, held 
in its Opinion amd Judgment: "It seems to us that the present case presents the most 
favorable case for rescission." (p. 3). This again was a finding of fact not based 


on record evidence and properly belonging to the trial court. Indeed, since 
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defendants had elected not to seek actual damages but sought instead to recover the 
licwidated damages provided for—the trial record was devoid of relevant evidence 
regarding defendants change in position and expenses in returning to the status quo. 
Defendants sought to show in District Court that plaintiff 's failure to pro- 

ceed with the settlement was not motivated by material changes in the contract. It 

grounded, instead, upon two other factors. First, slaintiff lacked their immedi- 
ate finencing at the time. Second, olaintiff was nooeful that should the settlement 
not materialize defergants would be compelled to sell the property to plaintiff at 
a lower orice. Indeed, after refusing to settle, Judge Lawson called defendant 
Richards, asking him to come to her chambers and offered defendants a new deal. 
(Testinony of Marjorie =. Lawson, Appendix, 2. 10.) 


The District © ort noted these possible considerations for plaintiff's 
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failure to zo forward th the settlement. (Memorandum and Order, Appendix, o. 68, 


n. 1). ‘The Court held, however, that these motivations were not material in light 
of plaintifi's failvre otherwise to perform under the contract. But in light of 
the appeal Court's reversal of the decision below, the avestion of the status quo's 
restoration as well as the danages resulting to defendants from the failure of 
plaintiff to settle carnot be readily dismissed through an appellate conclusion. 

Defendants were selling a contract right. elying upon their sales contract 
with olaintiff, defendants themselves were seeking to settle on this property the 
very same day they were to sell it to plaintiff. Consequently, defendants terminated 
their own banking arrangements for the funds necessary for the settlement. Noreover, 
defendants discontinued the pursuit of both short and long-term financing for the 
development of the property. Neglected also were defendants own architectural plans 
for the construction of a hi gh-rise building uson the property. 

When plaintiff failed to settle, defendants incurred great expenses in order 
to save the property. Last minute expensive loans had to be secured in order to 


permit defendants to go to settlement. The lapse of time, not only the period from 
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pune 19, the contract date, to June 29, settlement day—but also the period of 
brelininary negotiations with this plaintiff—resulted in financial losses which 
| ould not be recaptured through the later sale of the property. | 
This clearly was not a favorable case for rescission. The Appeals Court 
prroneously concluded that no one had relied upon this agreement to his detriment. 
4 e fact that only ten days passed between the signing of the agreenent. ‘ané the 
settlement date made this period even more critical for defendants. 
Plaintiff has arbitrarily and fraudulently failed to perform under his con- 
vact. Had the District Court considered relevant the evidence of the cost of 
restoring the status quo ante for defendants, the record would heve shown the losses 
o exceed the amount of the deposit in issue in the instant case. The deposit was 
specified in the contract as liquidated damages. It was erroneous for the appeals 
court to conclude that through a return of the deposit to plaintiff the status quo 
an be easily restored. 
Conclusion 
For the foregoing reasons appellees pray this Court to uphold the judgment 


lof the Court below ordering the forfeiture of the deposit %o appellees. 


@rroneously exceeding its appellate function, improperly reversing the 
ower Court on questions of fact and making its own findings of fact outsi e of the 
record evidence, the judgnent of the Court of Appeals is also defective, finally, 


or its clear conflict with the gthority of the United States Supreme Court. 
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